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JOHN S. MARTIN, Jr., District Judge:

SR International Business Insurance Co. Ltd. (“Swiss Re”)
has nmoved for an Order conpelling testinony by GVAC Commer ci al
Mort gage Corporation (“GVAC') enpl oyees and enpl oyees of GVAC s
i nsurance advi sors, the Harbor Goup, Ltd., regarding post-9/11
comuni cations, as well as production of docunents drafted by,
sent to, or reflecting conmunicati ons anong GVAC enpl oyees and

Har bor G oup enpl oyees during the period after Septenber 11
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2001, that have been wi thheld pursuant to clains of attorney-
client privilege and/or work product privilege.

In July 2001, GVAC | oaned the Silverstein Parties (the
hol ders of |eases on the Wrld Trade Center Conplex) $563 nillion
to finance the Wrld Trade Center |easehold, and “securitized”
the |l oan through the issuance of nortgage backed securities to a
nunber of institutional investors. |In connection with this
transaction, GVAC retained the Harbor Group as its insurance
advi sor to assist in determning the anount of insurance coverage
that GVAC woul d require the Silverstein Parties to obtain for the
Wrld Trade Center.

Subsequent to the destruction of the Wrld Trade Center on
Septenber 11, 2001, GVAC and Harbor G oup enpl oyees gat hered
information and participated in nunerous neetings and ot her
comuni cati ons, between and anong thensel ves, and with ot hers,
including the Silverstein Parties and the Silverstein Parties’
attorneys, regarding the insurance aspects of the Wrld Trade
Center investnment. GVAC clains that all such information
gathering activities, and all post-9/11 conmuni cations, were
undertaken at the direction and under the supervision of GVAC s
i n-house counsel, and therefore are protected by either the
attorney-client or the attorney work product privilege.
Furthernore, GVAC clains, in support of this position, that

enpl oyees of the Harbor G oup were functioning as litigation



consultants to GVAC counsel at all tinmes after Septenber 11,
2002, pursuant to a retainer that was reduced to witing in a
| etter dated Cctober 5, 2002.

In an Opinion and Order dated June 19, 2002, relating to the
Silverstein Parties’ clains of privilege, this Court set out the
basi c paraneters of the attorney-client and work product

privileges. See SR Int’l Bus. Co. Ltd. v. Wrld Trade Center

Properties, No. 01 Gv. 9291, 2002 W 1334821 (S.D.N. Y. June 19,
2002). That Opinion noted that “the purpose of the attorney-
client privilege is to ‘encourage full and frank conmuni cation

bet ween attorneys and their clients’”, and “does not extend the

attorney-client privilege to all those who nay have rel evant

information,” 1d. at *2 (quoting from Upjohn Co. v. United

States,449 U.S. 383, 389, 101 S. . 677, 681 (1981), and that
the conmon interest privilege applies only to parties who share a
common | egal interest. “The key consideration is that the nature
of the interest be identical, not simlar, and be |egal, not

solely comercial.” Id. at *3 (quoting North River Ins. Co. V.

Colunbia Cas. Co., No. 90 Cv. 2518, 1995 W 5792, *3 (S.D.N.Y.

Jan. 5, 1995); Bank Brussels Lanbert v. Credit Lynonnais, 160

F.R D. 437, 447 (S.D.N. Y. 1995)).
Wth respect to the work product privilege, the Court
expl ained that to be protected fromdi scl osure pursuant to Fed.

R CGv. P. Rule 26(b)(3), material nust be (1) a docunent or



tangi ble thing, (2) prepared in anticipation of litigation and
(3) prepared by or for a party. Id. at *4. The Court al so
recogni zed that the work product doctrine has been extended to
protect against the questioning of a witness regardi ng statenents
made by an attorney, which would reveal the attorney’ s nental

i npressions and |l egal theories in preparation for litigation.
However, it also stated that “[wjhile it nmay be appropriate to
precl ude questioning specifically designed to di scover opposing
counsel’s work product . . . [this] reasoning should not be
extended to preclude any questioning as to what a witness said to
anot her party’'s attorney.” 1d. at *6.

A. lnvestor-rel ated docunents (Septenber 11-14)

The docunents and testinony sought by Swiss Re fall into
five broad categories. The first involves drafts of docunents,
notes, and witten and oral comunicati ons between and anong GVAC
enpl oyees, Harbor G oup enpl oyees, and GVAC i n-house counsel,
which relate to comuni cations with investors. |In an affidavit,
GVAC s in-house counsel, Maria Corpora-Buck, stated that on
Septenber 11, after hearing of the Wrld Trade Center attacks,
she becane concerned “about the possibility that GVAC m ght
beconme involved in litigation as a result of the attacks.”
(Corpora-Buck Aff. 1 4.) Specifically, she knew that GVAC had
been involved in a | oan transaction involving the Wrld Trade

Center |easehold, and understood that GVAC “was al ready begi nni ng



to receive inquiries frominvestors about aspects of the |oan and
specifically about the insurance” on the Wrld Trade Center
Conpl ex. (ld.) She stated that at that time she “understood that
i f investor concerns about the World Trade Center Conplex were
not satisfied, litigation could ensue,” (Corpora-Buck Aff.  7),
and realized that “in order to evaluate and respond to the
l[itigation risks and other |egal issues that m ght confront
GVAC,” she would need to gather a lot of information quickly.
Accordingly, she directed Beth Ann Herrmann, Vice President and
Director of Insurance Operations at GVAC, to collect information
on insurance issues, and to communicate wth and seek the
assi stance of Peter Lefkowitz and M chael Liebowitz of the Harbor
Goup, in that regard. (Corpora-Buck Aff. Y 4, 5, 7, 8.) M.
Herrmann and M. Lefkowitz then worked with counsel in preparing
answers to investors’ questions, which were posted on a website
mai nt ai ned by Wells Fargo M nnesota, N A, the trustee of the
| oan, on Septenber 13, 2001.

I n opposing GVAC s claimthat the docunments and information
collected, and the witten and oral comuni cations that took
pl ace during this process are protected from di scovery by the
attorney-client and work product privileges, Swi ss Re asserts
that activities undertaken in order to answer investors’
guestions after a loss are within the ordinary course of GVAC s

nort gage pl acenent and servicing business, and that the



generalized sense that litigation may ensue if investors’
concerns are not satisfied is insufficient to qualify efforts to
deal with those concerns as being “in anticipation of
litigation.”

Wth respect to the asserted work product privilege, the key
guestion is whether the docunments sought were prepared “with an

eye toward litigation.” Hickman v. Taylor, 329 U S. 495, 511, 67

S. C. 385, 393-94 (1947). A docunent is prepared “in

anticipation of litigation” if there is a threat of an adversary
proceedi ng, the docunent was prepared because of the threat, and
t he docunent was created after that threat becane real. |n re:

Grand Jury Proceedi ngs, No. M11-189, 2001 U S. Dist. Lexis

15646, *48 (S.D.N. Y. Cct. 3, 2001). 1In United States v. Adlman

134 F. 3d 1194 (2d Cir. 1998), the Second Crcuit set out the
“because of litigation” requirenent:

[ A] docunment created because of anticipated
litigation, which tends to reveal nental
i mpressi ons, concl usions, opinions or theories
concerning the litigation, does not | ose work-
product protection nmerely because it is intended
to assist in the making of a business decision
i nfluenced by the |likely outconme of the
anticipated litigation. Were a docunent was
created because of anticipated litigation, and
would not have been prepared in substantially
similar form but for the prospect of litigation,
it falls within Rule 26(b)(3).

Id. at 1195 (enphasi s added).

Later in that opinion, the Court el aborated:

The appropriate test is whether ‘in [ight of the
docunent and the factual situation in the



particul ar case, the docunent can fairly be said
to have been prepared or obtai ned because of the
prospect of litigation. . . Protection is
wi thhel d from docunents that are prepared in the
ordi nary course of business or that woul d have
been created in essentially simlar form
irrespective of the litigation.

Id. at 1202.

See also In re: Gand Jury Proceedings, No. M11-189, 2001 U S.

Dist. Lexis 15646, *49-50 (S.D.N. Y. COct. 3, 2001)(It is not
enough that the docunent was created after the threat of
litigation is real -- it is “also necessary that the notivation
for creating that docunent be the litigation.”).

Mere avoi dance of litigation is not the equivalent of “in
anticipation of” litigation. As the Court stated in the G and

Jury Proceedings case, “to find that ‘avoidance of litigation

wi thout nore constitutes ‘in anticipation of litigation would
‘represent an insurnmountable barrier to normal discovery' and
coul d subsunme all conpliance activities by a conpany as

protected fromdi scovery.” 1d. at *52 (quoting In re: WIlliam

L. Derienzo, 1998 Bankr. Lexis 635, *15 (Bankr. M D. Pa. Apri

28, 1998)). See also Upjohn v. Mva Pharmaceutical Corp., 936

F. Supp. 55, 57 (D.P.R 1996); Tejada Fashions Corp. v. Yasuda

Fire and Marine Ins. Co. (UK) Ltd., No. 83 Civ. 5512, 1984 W

500, *3 (S.D.N. Y. June 18, 1984).
At his deposition, M. John Waver, Executive Vice
Presi dent and chief credit officer of GVAC, testified that:

In its normal course after a casualty event,



[we] would have nost |ikely, or would have I
am sure pulled the | egal docunents and
referred to the casualty provisions of the
| egal docunments, and woul d have, during
Sept enber, woul d have sought the insurance
policy to review. . . . M understandi ng of
why a statenent would be drafted to be put on
a web-site, as servicer GVAC . . would
communi cate with the bondhol ders through the
trustee’s web-site, and that is why a
statement woul d have been drafted . . . to
conmuni cate with those bondhol ders.

(Weaver Dep. 43-44.)

No privilege attaches to an attorney’s communi cati ons when
the attorney is hired to give business or personal advice, or to

do the work of a nonlawyer. Spectrum Systens, Int’'l v. Chenical

Bank, 78 N.Y.2d 371, 379, 575 N.Y.S.2d 809, 815 (1991).

M. Weaver also testified that the GVAC Wrld Trade Center
“Servicing Commttee” was created by counsel to gather
i nformati on regardi ng the status of |oan docunentation, |egal
docunents, and insurance to ensure that the bonds were
protected, and that counsel’s role was to bring order to the
data coll ection process. Thus, even if the answers to
i nvestors’ questions were prepared at the direction of M.
Cor por a- Buck, the collection of informati on necessary to prepare
those answers and the actual preparation of those answers was in
the normal course of GVAC s business as servicer of a |oan, and
woul d have taken place with or w thout her involvenent as an

attorney. See also Nat’'l Cong. for Puerto Rican Rights v. Gty

of New York, 194 F.R D. 105, 109 (S.D.N. Y. 2000) (finding no




privilege with respect to docunents prepared by counsel to
respond to a third party request for information); ECDC

Environmental, LC v. New York Marine & General Ins. Co., No. 96

Civ. 6033, 1998 W. 614478, *10 (S.D.N. Y. June 4, 1998).
Mor eover, neither the attorney-client nor the work product
privilege protects underlying facts. As the Suprene Court

stated in Upjohn Co. v. United States,

The client cannot be conpelled to
answer the question, “Wat did you
say or wite to the attorney?” but
may not refuse to disclose any
rel evant fact within his know edge
nerely because he incorporated a
statenent of such fact into his
comuni cation to his attorney.

449 U.S. 383, 389, 101 S. . 677, 682 (1981).

Thus, “a party cannot conceal a fact nerely by revealing it to

his lawer.” 1d., 449 U S. at 396, 101 S. C. at 686. See also

Byrnes v. Enpire Blue Cross Blue Shield, No. 98 Cv. 8520, 1999

WL 1006312, *4 (S.D.N. Y. Nov. 4, 1999) (“The fact that the data
was funneled by Enpire through its attorney for conveyance back
to a higher |evel decision maker within the conpany does not
trigger the protection of the privilege if it would not otherw se

apply.”); United States v. Davis, 131 F.R D. 391, 401 (S.D.N.Y.

1990) (“[ 1] n house counsel’s | aw degree and office are not to be
used to create a privileged sanctuary for corporate records.”);

Bank Brussels Lanbert v. Credit Lyonnais (Suisse) S.A., 93 Cv.

6876, 1995 U.S. Dist. Lexis 14808, *28 (S.D.N. Y. Cct. 10,



1995) (“Di scoverability of a comuni cation depends on its nature,
rather than its source. A fact is discoverable regardless of how
a deponent canme to possess it.”).

Accordi ngly, docunents prepared prior to Septenber 11, from
GVAC s or the Harbor Goup’'s files (that are not independently
privileged), which were collected pursuant to Ms. Corpora-Buck’s
direction, information |earned in the course of the investigation
undert aken under her supervision prior to Septenber 14, as well
as all drafts prepared in order to respond to investor questions
and comruni cations relating to such questions and responses
thereto, are not protected from disclosure.

On the other hand, Ms. Corpora-Buck’s oral and witten
communi cations, and those of other in-house counsel, to enpl oyees
of the client (GVAC), as well as comunications from GVAC
enpl oyees to counsel, that contain or seek |egal, as opposed to
busi ness advice and information, are privileged. The attorney-
client privilege also extends to comuni cati ons between and anong
non- | awyer enpl oyees of the client, who nake inquiries at the
attorney’s direction or relay the attorney’s advice on |legal, as

opposed to business issues, to other enployees. Bank Brussels

Lanbert v. Credit Lyonnais, 160 F.R D. 437, 442 (S.D.N. Y. 1995).

Comruni cati ons between GVAC attorneys and enpl oyees and the
Har bor G oup enployees are a different natter, however. The

Har bor Group is a separate and i ndependent corporation that
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provi des consulting services to banks, |enders, and ot her
corporate clients relating to insurance issues. (Lefkowitz Aff.
f2.) Just as this Court found with respect to the relationship
between the Silverstein Parties and enpl oyees of WIllis, there
has been no showing, on this notion, either that the Harbor G oup
enpl oyees’ roles were functionally equivalent to those of

enpl oyees of GVAC, or that the Harbor G oup shared a common | ega
interest with GVAC. Since the party claimng privilege and
resisting discovery has the burden of establishing the privilege

in all respects, United States v. Davis, 131 F.R D. 391, 402

(S.D.N. Y. 1990), that failure dictates a finding that these
communi cations are not protected by the attorney-client
privil ege.

The fact that in Cctober 2001, GVAC purported to confirmthe
retention of “the Harbor G oup, and M chael Liebowitz and Peter
Lefkowitz, in particular” (Corpora-Buck Aff. 9 8), as litigation
consultants to GVAC s i n-house and outside counsel, retroactively
to Septenber 11, does not change this analysis. First of all,
the fact that private parties agree that sonething is privil eged

does not make it so. Aetna Casualty and Surety Co. v. Certain

Underwiters at Lloyd s London, 176 M sc. 2d 605, 613, 676

N Y.S. 2d 727, 733 (Sup. C. New York County 1998) (“A private
agreenent by the parties to protect communications cannot create

a privilege.”). Furthernore, as the Court stated in In re: Gand

11



Jury Matter, 147 F.R D. 82, 84 (E D. Pa. 1992), “[n]othing in the

policy of the privilege suggests that . . . attorneys, sinply by
pl aci ng accountants, scientists or investigators on their
payrolls and nmaintaining themin their offices, should be able to
i nvest all conmunications by clients to such persons with a
privilege the |law has not seen fit to extend when the latter are

operating under their own steam” |d. (quoting United States v.

Kovel, 296 F.2d 918, 921 (2d Cir. 1961)).

To the extent that GVAC sought advice fromthe Harbor G oup
i medi ately after the events of Septenber 11, it appears that
this advice was sought in order to frame responses to investor
inquiries, and not “in anticipation of litigation.” The only
specific litigation concern nentioned in M. Corpora-Buck’'s
affidavit is the possibility that “if investor concerns about the
WIC Conpl ex were not satisfied, litigation could ensue.”
(Corpora-Buck Aff. T 7). However, M. Corpora-Buck does not
state that she had any information available to her at the tine
that would indicate that the investors would have any basis for a
suit against GVAC. Thus, the decision to gather evidence to
respond to the concerns of investors was sinply good business
advice, not a litigation strategy.

While Ms. Corpora-Buck’s affidavit seeks to support the
claimthat the Harbor Group was retained as a “litigation

consul tant” (Corpora-Buck Aff. §8) by reference to a Harbor G oup

12



| etter of retention dated Cctober 5, 2001, that |letter does not
i ndicate that the Harbor G oup was being retained to provide
litigation support. First, the letter nmakes no reference to
litigation. It states only that "“You have retained us to
represent you in connection with the World Trade Center
Properties. Qur services will include consulting on al
i nsurance nmatters related to these properties.” (Swiss Re’'s
Letter Mdtion dated May 7, 2002, Ex. D.) Second, the letter is
fromthe Harbor G oup to “M. TomMraglia” who was identified by
M. Waver, at his deposition, as “fromlegal, but was working
Wi th the servicing departnent, in the servicing departnent.”
(Weaver Dep. 49.) And finally, the letter is neither to nor from
t he General Counsel of GVAC, and does not set forth the issues as
to which the Harbor G oup was being retained, as one woul d expect
if a corporation was retaining an expert to assist it with a
maj or litigation.

In short, the Cctober 5'" |etter, which confirns nothing
nore than that GVAC agreed to pay the Harbor G oup for consulting
on insurance matters related to the Wrld Trade Center, is
consistent with the view that the Harbor G oup’s role in the
period i medi ately after Septenber 11'" was sinply to provide
information to respond to investor’s inquiries. Thus, docunents
and comruni cati ons between GVAC attorneys or enpl oyees and Har bor

G oup enpl oyees during the period i mediately after Septenber

13



11" are not protected by either the attorney-client privilege
or the work-product privilege.

Since the questioning of M. Lefkowitz and M. Liebow tz of
the Harbor G oup was curtailed by the assertion of the privilege,
it is not clear to what extent the insurers will seek to question
t hem about their conmunications with GVAC attorneys and enpl oyees
subsequent to Septenber 14'". Since that issue will no doubt
ari se at a subsequent deposition which will be necessary as a
result of this ruling, the Court deens it appropriate to address
the matter now.

According to Ms. Corpora-Buck's affidavit, GVAC ultinately
set up two conmittees to respond to the events of Septenber 11'"
— the “Wrld Trade Center Conmittee” (“WC Commttee”) which net
daily with the Chief Executive of GVAC, and the “Wrld Trade
Center Servicing Commttee” (“WC Servicing Conmttee”). Wile
it may be that at sone point the Harbor G oup did provide advice
to these groups, that fact alone would not protect the Harbor
G oup’s comruni cations with GVAC enpl oyees or attorneys.

Nei ther the formation of the above Conmittees nor any
consul ting services that the Harbor G oup nay have perforned
subsequently for GVAC s counsel with respect to this litigation
can enable GVAC to retroactively insulate fact w tnesses from

answeri ng questions regarding their know edge of the facts
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underlying this litigation.? The situation is anal ogous to that
in which a party attenpts to foreclose discovery of a fact

wi tness by designating himas an expert trial w tness, thereby
limting discovery to that permtted under Fed. R Cv. P. Rule
26(b)(4). D scovery cannot be inpeded in such a way. As the

Court stated in Nelco Corp. v. Slater Electric, Inc., 80 F.R D

411, 414 (E.D.N. Y. 1978), “reason dictates that the nere
designation by a party of a trial witness as an ‘expert’ does not
thereby transmute the experience that the expert acquired as an
actor into experience that he acquired in anticipation of
litigation or for trial.” Consequently, “[s]uch an expert should

be treated as an ordinary witness.” North Shore Concrete and

Assoc., Inc. v. New York, No. 94-Cv-4017, 1996 W. 391597, *3

(E.D.N Y. July 10, 1996) (quoting the Advisory Commttee Notes to
the 1970 Anendnment to Fed. R Civ. P. Rule 26).

While a full record has not been devel oped as to the
functioning of the WIC Conmttee and the WIC Servicing Comrttee,

it appears both from M. Waver’'s testinony, and fromthe nane of

'I'n a striking attenpt also to retroactively insulate its
own enpl oyees fromtestifying, GVAC goes a step further,, arguing
that because M. Lefkowtz and M. Liebowitz were consultants to
GVAC s attorneys as of Septenber 11, GVAC enpl oyees’
communi cations with them as well as all conmunications between
M. Lefkowitz and M. Liebowitz thenselves, were privileged
because they (Messrs. Lefkowitz and Liebowitz) were providing
i nformati on and advice to the GVAC attorneys. Because the Court
rejects this tactic, the depositions of GVAC wi tnesses that have
been curtailed due to such clains of privilege will have to be
reopened as wel | .

15



the WIC Servicing Commttee, that this conmttee, at |east, was

i nvolved with the servicing of investors and that its activities
wer e business related and not privileged. 1In any event, to
sustain a claimof privilege, GVAC woul d have to denonstrate that
t he conmuni cations at issue involved sonething nore than the

Har bor Group’ s enpl oyees’ discussion of their know edge of the
underlying facts of, and their participation in, the events at

I ssue. GVAC woul d have to establish that specific tasks relating
to this litigation were assigned to the Harbor G oup by counsel
and that responses to the insurers’ counsel’s questions would

di scl ose information that was provided in confidence to the

Har bor G oup enpl oyees as representatives of counsel, or would

di scl ose material protected by the work product doctrine.

B. The Septenber 14 Meeting

The second set of docunents and communi cations relates to
the Septenber 14, 2001 neeting at Silverstein' s offices, which
was attended by representatives of the Silverstein Parties, the
Wachtell firm WIIlis, GVWAC (Beth Ann Herrmann), the Harbor G oup
(Peter Lefkowitz), Westfield, UBS/ Paine Wbber (Westfield s
| ender), and their respective counsel. (Corpora-Buck Aff. § 9).
In the decision of June 19, the Court held that conversations
between Silverstein's attorneys and WIllis enployees prior to
their deposition preparation sessions were not privileged. A4

fortiori, communi cations at the Septenber 14 neeting, which

16



i ncluded those parties, in addition to others, cannot be
privileged.? Therefore, both Beth Ann Herrmann and Peter
Lef kowi tz can be questioned about the content of that neeting.

In addition, Swiss Re is entitled to exam ne the notes of
t he Septenber 14 neeting taken by Ms. Herrmann and M. Lefkowtz.
Al t hough apparently these individuals attended the neeting and
took notes at the direction, and in the stead of, M. Corpora-
Buck, and used the notes when reporting back to her about the
neeting, the notes are not privileged. They nerely set forth the

facts that were reported to the attorney. In United States v.

Wei ssman, No. S1 94 Cr. 760, 1995 W. 244522, *4 (S.D.N. Y. Apri
26, 1995), while discussing the difference between factual and
opi ni on work product, the court stated:

[NJot every itemwhich may reveal sone inkling of

*The ruling above to the effect that the Harbor G oup
enpl oyees do not share in GVAC s attorney-client privilege al so
dictates the sane result, as does the fact that the Silverstein
Parties and GVAC do not share a common |egal interest in this
litigation. This is denonstrated by GVAC s filing an action in
January 2002, titled GVWAC Commercial Mrtgage Corporation v. 1
Wrld Trade Center LLC, No. 02 Gv. 443, against the Silverstein
Parties with respect to the allocation of business interruption
I nsurance paynents under the GVAC | oan agreenents, and
Silverstein’ s counsel’s statenent in a letter to this Court, that
“GVAC . . . has an interest which is in an inportant respect
different fromthat of the Silverstein Parties: it is at best
indifferent to the nunber of occurrences cl ai med under the
I nsurance policies in that even if the insurers pay on only one
occurrence there woul d be sufficient funds to take out the GVAC
position. Thus, from GVAC s standpoint, if Silverstein were not
litigating the nunmber of occurrences at all, GVAC woul d be
pl eased.”(Letter to Judge John S. Martin, Jr. from Meyer G
Kopl ow, dated January 17, 2002.)

17



a |lawer’s nental inpressions, conclusions,
opinions or legal theories is protected as
opi nion work product. . . . \Watever heightened
| evel of protection nmay be conferred upon opinion
wor k product, that |evel of protection is not
triggered unless disclosure creates a real,
nonspecul ati ve danger of revealing the |awer’s
t hought s.
Id. (quoting In re: San Juan DuPont Plaza Hotel Fire
Litigation, 859 F.2d 1007, 1015 (1%t GCr. 1987)).

I f notes that actually are work product and were taken by a
| awyer can be di scovered because they do not revea

counsel ’s thought processes and opinions, see id.; In re:

John Doe Corp., 675 F.2d 482, 493 (2d Gr. 1982); Redvanly

v. NYNEX Corp., 152 F.R D. 460, 466 (S.D.N. Y. 1993), then

there is no reason not to order production of notes taken
by non-attorneys, Ms. Herrmann and M. Lefkowitz, in a
context in which there is no realistic way that their
di scl osure would create “a real, nonspecul ati ve danger of
revealing the | awer’s thoughts.”
Moreover, even if Ms. Herrmann and M. Lefkowitz were
t hensel ves attorneys, the result would be the sane. As the court

stated in In re: Gand Jury Subpoenas dated March 9, 2001, 179 F

Supp. 2d 270, 291 (S.D.N. Y. 2001), “[c]onversations between

| awyers where one | awer is nerely relaying factual infornmation,

such as a conversation with a third party, to another |awer are

not privileged (or protected by the work product doctrine).”
Finally, the notes do not constitute protected attorney work

product for an additional reason. Even though it could be argued

18



that litigation between the Silverstein Parties and the insurers
becane foreseeable once the Silverstein Parties adopted the
mul ti pl e occurrence theory, it was not foreseeable that GVAC
woul d becone involved in litigation, other than in a nomnal role
as a necessary party because of its |lien. There has been no
showi ng that GVAC s counsel anticipated litigating the occurrence
i ssue -- either on Septenber 14, or thereafter. |In fact, in
their Answer and Counterclaimto the Conplaint, GVAC and Wells
Fargo admt that they are additional naned insureds under the
coverage issued by Swiss Re (Answer and Counterclaim ¢§ 40), and
as a Sixth Affirmati ve Defense, they state that “the paynent of
any . . . proceeds is subject to the agreenents between [ GVAC]
and the Silverstein Lessees” (Answer and Counterclaim ¢ 71), and
that “Sections 1.1 and 1.3 of the Mdrtgage create in favor of
[GVAC] a security interest in all of the Silverstein Lessees’
rights and interests, tangible and intangible, in the Wrld Trade
Center Properties, including with respect to all proceeds from
all insurance policies covering the World Trade Center
properties.” (Answer and Counterclaim 9§ 73.) None of these
statenents are adverse to Swiss Re’s stated reason for seeking a
declaratory judgnment in this matter: that “[u]nder no

ci rcunst ances should Swi ss Re be exposed to inconsistent
obligations due to the conflicting interests of the insured

parties.” (Conplaint for Declaratory Relief, 1 45.) Finally,
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Wl |'s Fargo, as successor to GVAC s interest in such insurance
proceeds, stated in its Counterclaim “Pursuant to 28 U S.C. §
2201, Wells Fargo, for the benefit of the Certificateholders, is
therefore entitled to a judicial declaration that (a) Swiss Re is
liable, at a mnimum to pay a single ‘occurrence’ policy limt,
and (b) Wells Fargo, for the benefit of the Certificatehol ders,
is entitled to receive proceeds of the Swiss Re coverages as
[GVAC] and its successors’ and assigns’ interests appear under
the Loan Agreenent.” Thus, neither GVAC not Wells Fargo has
adopted the position advocated by the Silverstein Parties at the
Septenber 14 nmeeting and in this litigation.

Accordi ngly, there has been no showi ng that, at |east as of
the tine of the Septenber 14 neeting, Ms. Herrmann and M.
Lef kowi tz were doi ng anything nore than assisting in gathering
information in order to inform and service the interests of, the
bondhol ders.

C. Post-Cctober “Privil eged” Conmuni cations wth
Silverstein's Attorneys

The third category of comrunications and docunments includes
“privileged” emails fromSilverstein’ s attorneys, which were
copied to M. Lefkow tz beginning in October 2001, and
comruni cati ons between Wachtell attorneys and Harbor G oup
enpl oyees during their deposition preparation sessions. Because
Silverstein, GVAC and the Harbor G oup did not share a compn

| egal interest, these comunications clearly are not protected
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fromdisclosure by the attorney-client privil ege.

Assuni ng that these communications constitute work product
and reveal the opinions, nental inpressions, and strategies of
the Wachtell attorneys, their disclosure to persons outside the
attorney-client relationship waives the protection of the
privilege only if the disclosure is to an adversary, or
materially increases the |ikelihood of disclosure to an

adversary. 1n re: Copper Market Antitrust Litigation, 200 F.R D

213, 221 (S.D.N. Y. 2001); Bowne of New York Cty, Inc. v. AnBase

Corp., 150 F.R D. 465, 479 (S.D.N. Y. 1993). Absent a show ng
that GVAC and the Harbor G oup occupied the type of relationship
wth Silverstein that would make it |ikely that these docunents
woul d be disclosed to Silverstein's adversaries in this
litigation, the work product privilege is not waived with respect
to these docunents. The docunents woul d, however, be subject to
production upon a showi ng of substantial need. 1In any event, as
stated previously, both the GVAC and the Harbor G oup witnesses
may be questioned about facts that they | earned fromthese

conmmuni cations. As stated in Bank Brussels Lanmbert v. Credit

Lyonnais, 93 Cv. 6876, 1995 U S. Lexis 14808, *32 (S.D.N. Y. Cct.
10, 1995),

There is sinply nothing wong with asking for
facts froma deponent even though those facts
may have been communi cated to the deponent by
t he deponent’s counsel. But, dependi ng upon
how questions are phrased to the w tness,
deposition questions may tend to elicit the
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I npressions of counsel regarding the relative
significance of facts. . . Here the effort
nmust be to protect against the indirect
di scl osure of an attorney’s nmental inpressions
or theories of the case.
Id. (quoting Protective Nat'l Ins. Co. of Oraha v.
Commonweal th Ins. Co., 137 F.R D. 267 (D. Neb. 1989)).

The right to learn facts of which a witness was inforned
by his own attorney applies even nore forcefully to facts
| earned from another party’s attorney.

D. GVAC Fi nanci ng Docunent s

Swi ss Re has demanded production of all docunents in GVAC s
files relating to the Wrld Trade Center | oan and securitization
transactions. Al though GVAC has produced various non-insurance
rel ated docunents that are related to due diligence, valuation
and anticipated cash flow, it apparently has refused Swi ss Re’s
request, as stated, on grounds of burden and rel evance, and has
sought to limt its production to insurance related docunents,
pl us docunents that the insurers are able to specifically
identify. According to Swiss Re, under this limtation, GVAC has
failed to produce files and emails of GVAC wi t nesses who have
been noticed for deposition. Sw ss Re argues that GVAC cannot be
all owed to determ ne relevance on Swiss Re’'s behalf, and that al
val uati on docunents and financial projections, for exanple, are
relevant to GVAC s business interruption clainms and the insureds’
actual cash value claim

At this stage of this multibillion dollar litigation, with
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broad issues in dispute that have not, as yet, been fully
defined, the Court cannot permt GVAC to narrowy define which
docunents in their files are relevant. As the Court stated in

United States v. Wissman, No. S1 94 C. 760, 1995 W. 244522, *8

(S.D.NY. April 26, 1995), “Conceptually, so long as the
docunents bear upon the disputed issues, [the insurer] may find a
beneficial use for them which escapes [the insured s counsel].”

E. Loan Docunents fromthe Fil es of Cadwal ader,
W ckersham & Taft

Swi ss Re seeks docunents concerning the insurance coverage
for the World Trade Center fromthe files of WIIliam Ml nerney, a
partner at Cadwal ader, Wckersham & Taft (“CWM”), who was GVAC s
real estate |lawer for the | oan and securitization transactions.
M. Mlnerney was listed in a GVAC response to Interrogatories as
an i ndi vidual who nmay have know edge concerning the Wrld Trade
Center insurance coverage. CW also is co-counsel for GVAC in
this litigation.

GVAC apparently has refused to produce any docunents, other
t han executed deal docunents, from M. Mlinerney' s files. GVAC
al so has declined to prepare a privilege |log due to the burden
i nvol ved, since it would include, according to GVAC, virtually
every docunent in CW’'s files that is related to this litigation.
VWhile the Court is not unm ndful of the additional burden that a
review of CW’ s files places on GVAC s counsel, a request that is

limted to docunments that were created prior to Septenber 11'"
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and that are or were |located in CM’' s deal -related files, which
relate to the insurance coverage and val uation of the Wrld Trade
Center, as opposed to every other facet of this |oan transaction,
i s not unreasonable. To generally shield fromdiscovery al
docunents that are located in CWM' s files, which were created
prior to a tine when there was a reasonabl e antici pati on of
litigation, woul d be to allow a party to “conceal a fact nerely

by revealing it to his lawer.” Upjohn Co. v. United States, 449

U S. 383, 396, 101 U. S. 677, 686 (1981).
It al so nust be renmenbered that the attorney-client
privilege shields only comruni cations that were intended to be

held in confidence. |In re: Grand Jury Subpoenas dated March 9,

2001, 179 F. Supp. 2d 270, 283 (S.D.N. Y. 2001) (“the privilege
does not attach to communications that are intended to be or are
disclosed to third parties”). 1In the context of the preparation
of disclosure docunents relating to a private placenent,
statenents of the client to the |awer are generally nmade with an
understanding that the information will be disclosed to others.
In that context, such comruni cations are not protected by the

attorney-client privilege. See Nat'|l Cong. for Puerto Rican

Rights v. Gty of New York, 194 F.R D. 105, 109 (S.D.N.Y.

2000) (docunent s prepared by counsel to respond to a third party
request for information are not privileged).

Finally, the argument that otherw se unprivileged docunents
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shoul d be protected fromdisclosure on the basis that CM is now
co-counsel in this litigation constitutes an attenpt to
retroactively convert the nature of those docunents into work
product. This a party cannot do. As the court stated in Dir. of

the Ofice of Thrift Supervision v. Vinson & Elkins, LLP, 168

F.R D. 445, 446 (D.D.C. 1996),

The privilege for work product reflects the
notion that |awers generally should not be

| ooked to as sources of evidence to be used
agai nst their clients unless they were
participants in the transactions underlying the
lawsuit.

(enphasi s added).
To the extent that rel evant docunents represent privil eged
comuni cations, a privilege |og should be prepared.

CONCLUSI ON

Swiss Re’s notion to conpel testinony of GVAC and the
Har bor Group witnesses and the production of GVAC, Harbor G oup,
and CWI' docunents is granted to the extent set forth above. To
the extent that the guidelines set forth herein do not clarify
the status of specific docunents, they may be submtted to the
Court for exam nation in canera.
SO ORDERED.

Dat ed: New York, New York
July , 2002

JOHN S. MARTIN, JR
u S D J.
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To:

For Swi ss Re:

Chet A. Kronenberg

Si npson Thacher & Bartlett
10 Universal City Plaza
Suite 1850

Los Angel es, CA 91608

Barry R GOstrager
Si npson Thacher & Bartlett
425 Lexi ngton Ave.
New York, N.Y. 10017-3954

For GVAC:

John C. Uin

Hel | er Ehr man

601 S. Figueroa Street

40" Fl oor

Los Angel es, CA 90017-5758
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